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THE HONORABLE DONALD H. STECKROTH, BANKRUPTCY JUDGE

Before the Court isthe motionfiled by The Novak Landfill RD/RA Group (hereinafter the “ Novak
Group”) seeking anorder requiringG-1 Holdings, Inc. (hereinafter the "Debtor™) to pay asanadminidrative
expense, pursuant to 8 503(b) of the Bankruptcy Code, remediation costs for environmenta contamination
at alandfill stelocated in Allentown, Pennsylvania. 1n addition, the Novak Group seeks an order directing
the Debtor to either assume or rglect an executory contract by a date to be fixed by the Court.

The Court hasjurisdictionover this matter pursuant to 28 U.S.C. § 1334 and the Standing Order
of Reference fromthe United States Digtrict Court for the Didtrict of New Jersey dated July 23, 1984. See
28 U.S.C. § 1334 (1993). This matter isacore proceeding pursuant to 28 U.S.C. 88 157(b)(2)(A) and
(B). See28U.S.C. 88 157(b)(2)(A) and (B) (1994). Thefollowing shall condtitute the Court’ s findings
of fact and conclusions of law as required by Federal Rule of Bankruptcy Procedure 7052. SeeFep. R.
BANKR. P. 7052.

l. Findings of Fact

OnJanuary 5, 2001, G-1 Holdings, Inc. filed avoluntary petition for relief under Chapter 11 of the
United States Bankruptcy Code. The Debtor isthe successor by merger to GAF Corporation (hereinafter
“GAF").! Prior to the Chapter 11 filing, GAF, dong with severa other entities, used alandfill known as
the Novak Sanitary Landfill Ste (hereinafter the “ Site”) for the purpose of digposing solid waste materid.
(Certification of Leonard F. Charla, Exhibit “A,” pgs. 5-6)(hereinafter “Charla Cert.”). The Steis

located in the northern portion of South Whitehdl Township in Lehigh County, Pennsylvania (Charla

! The parties do not dispute that the Debtor is accountable for the liabilities incurred by GAF
Corporation.

-2-



Cert., 1 2). GAF opeated afadlity in Whitehdl, Pennsylvania for the manufacture of linoleum flooring
from which hazardous substances were transported to the Site in 1980 and 1981.

Beginning in the mid-1980's, the United States Environmenta Protection Agency (hereinafter
“EPA”) conducted various tests of the soil, groundwater and surrounding well water located at the Site.
(Charla Cert., Exhibit “A,” pgs. 8-14). Asaresult of these studies, the EPA determined that GAF and
others? disposed of hazardous materids at the Site, resulting in the segpage of numerous toxic chemicas
and metds into the surrounding soil, groundwater, and residential well water.® (Brief on behalf of the
Novak Group, pg. 2)(hereinafter “Novak Br.”). The EPA concluded that the Site posed an “imminent
and subgtantid endangerment to human hedth, wefare or the environment because of possible exposure
to hazardous substancesat concentrations that may result inadverse hedtheffects.” (CharlaCert., Exhibit
“A” pg. 19).

On September 30, 1993, the EPA issued a Record of Decision (hereinafter “ROD”) which
contained a description of the remedid action sel ected by the EPA to be undertaken at the Site. (Charla
Cert., Exhibit “A,” pg. 10). On June 30, 1995, the EPA issued an Adminigtrative Order for Remedia

Desgnand Remedid Action (hereinafter “Administrative Order”) which incorporated the remedia action

2 In addition to GAF, the following entities also contributed to the contamination at the Site as
determined by the EPA: Air Products and Chemicals, Inc.; Amana Refrigeration, Inc.; American
Nickeloid Company; Atlas Minerals and Chemicals, Inc.; AT& T Corporation; Boise Cascade
Corporation; Fuller Company; Generd Electric Company; Genera Machine Corporation; HildaT.
Novak; Mack Trucks, Inc.; Novak Sanitary Landfill, Inc.; Olin Corporation; Pennsylvania Power and
Light Company; Reckitt & Colman, Inc.; Stanley-Vidmar, Inc.; the Stroh Brewery Company; Tarkett,
Inc.; and W.R. Grace & Co.-Conn. (Charla Cert., Exhibit “A,” pg. 2).

3 Examples of the hazardous materias discovered a the Site by the EPA include, but are not
limited to, the following: acetone; antimony; arsenic; barium; benzene; beryllium; big(2-ethylhexyl)
phthalate; cadmium; chromium; copper; 1,2-dichloroethane; leed; mercury; phenol; tetrachloroethene;
trichloroethene; vinyl chloride; xylene; and zinc. (Charla Cert., Exhibit “A,” pgs. 12-18).
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&t forth in the ROD and ordered GAF and the other responsible partiesto implement the remedy outlined
by the EPA. (Charla Cert., Exhibit “A,” pg. 35). The Adminidrative Order contained the following
provison: “[t]he falure by any [party] to comply with dl or any part of this Order for which the [parties]
are jointly and severdly responsble shdl not in any way excuse or justify noncompliance by the other
[parties].” (Charla Cert., Exhibit “A,” pg. 2).

In an effort to comply with the EPA’s Administrative Order, severa parties scheduled in the
Adminidrative Order, induding GAF, entered into an agreement in August of 1995 identified as the
“RD/RA Agreement,” whereby the signatories pledged to effectuate the cleanup responsbilities contained
in the Adminigrative Order.* Pursuant to the terms of the RD/RA Agreement, the fourteen signatories
organized in 1995 and identified themselves as the “Novak Site RD/RA PRP Group” (hereinafter the
“Novak Group”)(Charla Cert., Exhibit “B”).

The fundamentd purpose of the RD/RA Agreement wasto control the manner and means by which
the Novak Group undertook obligations pursuant to the Administrative Order and to alocate among the
members of the Novak Group al costs “incurred or to be incurred” as aresult of the remediation efforts.
(Charla Cert., Exhibit “B,” pg. 2). The dgnatoriesto the RD/RA Agreement dlocated costsonthe basis
of percentage of waste contribution at the Site. Under the RD/RA Agreement, GAF bore responghility

for 17.53% of al cleanup cogts. (Charla Cert., Exhibit “C”). Thiswas later reduced to 16.04%.

4 Specificaly, the Sgnatories to the RD/RA Agreement included the following fourteen entities:
1) Air Products and Chemicdls, Inc.; 2) Amana Refrigeration, Inc.; 3) AT&T Corporation; 4) Boise
Cascade Corporation; 5) BP America, Inc.; 6) GAF Corporation; 7) General Electric Company; 8)
Ingersoll-Rand Company; 9) Mack Trucks, Inc.; 10) Packaging Corporation of America; 11)
Pennsylvania Power & Light Company; 12) the Stroh Brewery Company; 13) Tarkett, Inc.; and 14)
W.R. Grace & Co.- Conn. (Charla Cert., Exhibit “B”).
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The RD/RA Agreement contains an Indemnification Section wherein each signatory agreed to
indemnify each other from any dam, cost, expense or loss under the RD/RA Agreement and
acknowledged no waiver or release of any contribution or indemnity dam or potential daim under the
Adminigrative Order. (Charla Cert., Exhibit “B,” pg. 28).

Following the execution of the RD/RA Agreement, the Novak Group, including GAF, submitted
aremediation planto the EPA whichwas|ater approved by the agency. (Certification of Mark Travers,
14)(hereinafter “TraversCert.”). The Novak Group thereafter commenced its remediation efforts at the
Site pursuant to the plan approved by the EPA.

The Novak Group, including GAF, had been operating under the RD/RA Agreement for nearly
five and one-half years when the Debtor (by this time successor by merger to GAF) filed for relief under
Chapter 11 of the Bankruptcy Code. Despitethe bankruptcy filing, post-petition remediation effortsat the
Site continued. The projected totd cost for the environmenta remediation activities a the Site
goproximates $8.8 million.

Uponfiling Chapter 11, the Debtor ceased payingitsshare of remediationcosts. Inadditionto the
falure of the Debtor to remit monetary payments for its share of the remediation costs, the Debtor also
falled to contribute expertise and manpower to effectuate the EPA’s Administrative Order. As of mid-
August 2001, the Debtor’ sunpaid share of costswas $986,370.46 (Dovell Cert., 110). It wasestimated
that the Debtor’ s total unpaid share of the costs of remediating the contaminationat the Sitewould amount
to $1,443,552.5 (Dovel| Cert., 19).

No proof of clam has been filed by the Novak Group in the Debtor’s Chapter 11 case.

® This figure appears subject to change based upon unexpected, unforeseen costs or additional
cleanup requirements imposed by the EPA.
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. L egal Discussion

The Novak Group submitsthat the Debtor’ s share of remediationcostsis entitled to adminidrative
expense priority under 8 503(b) of the Bankruptcy Code * onthreeindependently sufficent grounds.” See
11 U.S.C. §503(b) (West 2004). (Reply Brief of the Novak Group, pg. 7)(hereinafter “Novak Rep.
Br.”). Firg, the Novak Group contends that because the Administrative Order requires the remediation
of an ongoing, imminent and substantial endangerment to human health and environment, the Debtor is
required to comply withthe Adminigrative Order post-petitionand compliance costs are anadminidretive
expense of the Debtor. (Novak Rep. Br., pg. 7). Second, the Novak Group argues that under Avdlino

& Bienesv. M. Frenville Co. (In re M. Frenville Co.), 744 F.2d 332 (3d Cir. 1984), cert. denied, 469

U.S. 1160, 1055 S. Ct. 911, 83 L. Ed. 2d 925 (1985), the Debtor’s share of dl sums incurred post-
petition are non-dischargeable adminidraive obligations. (Novak Rep. Br., pg. 8). Third, the Novak
Group mantains that because the Debtor has not rejected the RD/RA Agreement, it is “entitled to an
adminidraive damfor the Debtor’ s share of the post-petition costs incurred to date.” (Novak Rep. Br.,
pg. 8).

The Debtor, dong with the Officia Committee of Asbestos Clamants (hereinafter the
“Committee’), object to and oppose the motion filed by the Novak Group. Succinctly stated, they argue
that the Novak Group is nothing morethanagroup of private corporations seeking to have the Debtor pay
a percentage share pursuant to a private, pre-petition contract dlocating clean-up liability a alandfill the
Debtor never owned nor operated. Thus, the Debtor and the Committee contend that the Novak Group
isno different thanany other monetary creditor of the Debtor. Each of the Novak Group’ s contentionswill

be addressed in turn.



A. Whether the Debtor’s Share of Post-Petition Remediation Costs is Entitled to
Administrative Expense Priority under the Bankruptcy Code

The bass for the dispute involves § 503(b) of the Bankruptcy Code, which provides in rlevant
part: “[a]fter notice and a hearing, there shdl bea lowed, adminidrative expenses, other thandams alowed
under section502(f) of thistitle, including — (1)(A) the actua, necessary costsand expenses of preserving
the estate. ...” See 11 U.S.C. 8 503(b)(1)(A) (West 2004). Significantly, § 507 of the Bankruptcy
Code dictates that such expenses will be paid ahead of al other unsecured dams. See 11 U.S.C. § 507
(West 2004).

Courts have established demanding criteria for determining whether aclaim should be afforded an

adminidrative priority. Inrelnterstate Grocery Didributions Sys., Inc., 267 B.R. 907, 913 (Bankr. D.N.J.

2001). Allowancesfor adminidrative expenses are “narrowly construed for [the] proper protection of

other creditors.” Inre Malnar Bros., 200 B.R. 555, 558 (Bankr. D.N.J. 1996). The administrative

expense priority only applies to those dams for costs “that were actualy and necessarily incurred in
preserving the estate for the benfit of its creditors.” 1d. In order for anexpenseto qudify as“actud” and

“necessary,” the clam must benefit the estate asawhole. |d. at 559 (ating Montrose Ctr. v. Northeast

Consumer Tech. Stores, Inc. (Inre Appliance Store, Inc.), 148 B.R. 234, 243 (Bankr. W.D. Pa. 1992)).

Further, the claimant seeking an adminidirative expense award has the burden of proving by a
preponderanceof the evidence that the debtor’ s estate benefitted fromthe gpplicant’ s servicestothe extent

ofthedamadlowed. Inre Malnar Bros., 200 B.R. at 559. InreInterstate Grocery Didributions Sys.. Inc.,

267 B.R. at 913 (holding that a daimant must demonstrate by a preponderance of the evidence entitlement
to an adminidrative clam). To sudain its burden and thus qudify for adminidrative expense priority, the

damant must demonstrate by a preponderance of the evidence that the dam: 1) arises out of a post-



petitiontransactionwiththe debtor; and 2) benefits the bankruptcy estate. 1d. See aso In reMahoney-

Troast Congtr. Co., 189 B.R. 57, 59 (Bankr. D.N.J. 1995)(* Since Code section 503(b) concernsitself

with expenses incurred in connection with the bankruptcy estate, the expense must be one which arises
post-petition. Typicaly, only debtsincurred for the economic preservation of the bankruptcy estate are
entitled to anadminigraive priority”). Consequently, the Novak Group bearsthe burden of demongtrating
that the Debtor’'s post-petition share of remediation costs is entitled to priority treatment as an
adminigtrative expense.

Asrecognized by thisCourt inInre Mahoney-Troast Construction Co., the “determinationof when

a dam arises has proved to be a particularly vexing question where an environmentd injury which gives
riseto ligbility occurs pre-petition, but the remediation costs are expended post-petition.” 189 B.R. at 60.
Generdly, however, environmenta compliance costs which arise from the debtor’ s pre-petition conduct

are treated as generd unsecured cdlams. 1d. (ating Burlington N. R.R. Co. v. Dant & Russl, Inc. (Inre

Dant & Russl, Inc.), 853 F.2d 700, 709 (9th Cir. 1988)). SeedsoBoyd v. Dock’s Corner Assocs. (In

re Great N. Forest Prods., Inc.), 135 B.R. 46, 60-61 (Bankr. W.D. Mich. 1991); Windolph Trugt v.

Leitch (In re Kent Holland Die Cadting & Pating, Inc.), 125 B.R. 493, 503 (Bankr. W.D. Mich. 1991).

Nevertheless, courts have imposed an exception to this genera rule whenthe pre-petition environmenta
contamination* aso poses an identifiable and imminent harm in the post-petition period whichrequiresthe

expenditure of fundsto contain or remediate the problem.” 1d. (citing Commonwedlth of Pa. v. Conroy,

24 F.3d 568 (3d Cir. 1994)).
The Novak Group relies on this exception, daming that the Debtor’s portion of the cost of
complying with the EPA’s Adminidrative Order is entitled to administrative expense priority because the

Adminidrative Order “sates that the remediation is necessary to address the ongoing, imminent and
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substantial threat to human hedlth, welfare and the environment posed by the [Site].” (Novak Br., pg. 8).°
To substantiateitsargument in this regard, the Novak Group relies principaly onthree reported decisons.

Commonwedth of Pennsylvaniav. Conroy, 24 F.3d 568 (3d Cir. 1994); Torwico Electronics, Inc. v. State

of New Jersey (In re Torwico Electronics, Inc.), 8 F.3d 146 (3d Cir. 1993), cert. denied, 511 U.S. 1046,

114 S. Ct. 1576, 128 L. Ed. 2d 219 (1994); and Coal Stripping, Inc. v. Clarendon Nationa Insurance

Co. (In re Coa Stripping, Inc.), 222 B.R. 78 (Bankr. W.D. Pa. 1998). However, these three cases do

not support the positionadvanced by the Novak Group whenapplied to the unique and didinguishing facts
of this case.

InConroy, Frank Conroy operated and, through another corporation, owned a printing company.
24 F.3d at 569. After the printing company ceased operations, drums and canisters of hazardous waste
werediscovered on the premises. 1d. The Commonwedth of Pennsylvania Department of Environmental
Resources (hereinafter “DER”) ordered Conroy to properly dispose of the hazardous waste. 1d. Conroy
faled to comply with the order; instead, he and his wife filed for protection under Chapter 11 of the
Bankruptcy Code. 1d. Concerned that Conroy’ s failureto remove the hazardous waste was endangering
public hedth and safety aswdl asthe environment, the DER initiated an “interim responsg’ to address the
problem. Id. Through aprivate contractor, the DER cleaned up thisfacility and thenfiled an administrative
expense clam with the bankruptcy court under 11 U.S.C. 8 503(b)(1)(A), seeking to recover the costs
the state agency had incurred. The debtor objected to the proof of dam filed by the DER seeking

adminigrative expense priority.

® For purposes of this motion, the Court will presume that this factual conclusion reached by the
EPA iscorrect. The Debtor does not dispute this finding in its opposition papers.
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The United States Court of Apped s for the Third Circuit held “that the costsincurred by the DER
in contracting for cleanup of the printing facility were properly classfied as adminigtrative expenses.” 1d.
a 570. Reying on decisons reached by the United States Courts of Appeds for the Sixth and Second
Circuits, the Third Circuit reached itsholding by reasoning “that sncethe estate could not avoid such costs
through abandonment [under § 554 of the Bankruptcy Code], the * expenses to remove the threat posed

by such substances are necessary to preserve the estate.”” 1d. (quoting United Statesv. LTV Corp. (Inre

Chateaugay Corp.), 944 F.2d 997, 1009-10 (2d Cir. 1991)).

The Novak Group contends the Conroy decision stands for the proposition that “[i]f the Debtor
does not comply [with the Administrative Order] and others are forced to incur obligations and costs to
discharge the Debtor’s obligations under . . . [the] Adminidrative Order, the costs to discharge the
Debtor’ s obligations are administrative expenses under 8 503(b) in this bankruptcy case.” (Novak Br .,
pg. 12). However, the Novak Group’'s interpretation of the import of the Conroy decision is overly
expansive.

As the Debtor correctly notes, the Conroy decison is fundamentaly distinguishable from the
present matter because in Conroy a state environmenta regulatory agency incurred the expense of
remediating the facility. Inthis case, by contrast, no remediation of the Sitewas conducted or paid for by
the EPA. Rather, the Novak Group entered into a private contractual agreement whereby the fourteen
private entities voluntarily agreed to coordinate their efforts and shareinthe costs of remediating the Site.
Asexpressed in Section 2.1 of the RD/RA Agreement, the purpose of the agreement wasto organize and
jointly coordinate the signatories efforts to comply with the terms of the Adminidtrative Order and

discharge their collective obligations under the RD/RA Agreement. (Charla Cert., Exhibit “B”).
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In this matter, the absence of remediation efforts undertaken by a governmentd agency and
payment by that agency is critica because the Conroy decision does not indicate or suggest it appliesto
circumstanceswhen private entitiescarry out and agreeto pay for remediation efforts under an enforcegble
pre-petitionagreement. To hold otherwisewould judicidly craft amore expansve exceptiontothegenerd
rule that environmenta compliance costs which arise from pre-petition conduct are treated as general
unsecured claims, and this Court declines to do so now. The Conroy decision neither explidtly nor
implicitly statesthat a private party who undertakes pre-petition environmenta cleanup efforts on behalf
of itsdf aswel asthe debtor isentitled to an adminigtrative expense priority damunder 8 503(b)(1) of the
Code for costs expended post-petition.

The Novak Group’ sreliance on Torwico Electronics, Inc. v. State of New Jersey (Inre Torwico

Electronics, Inc.), 8 F.3d 146 (3d Cir. 1993), cert. denied, 511 U.S. 1046, 114 S. Ct. 1576, 128 L. Ed.

2d 219 (1994) is dso misguided. Torwico involved an attempt by the State of New Jersey to forcea
Chapter 11 debtor to comply with its obligations under federal and Sate environmentd laws. |d. at 147.
For aperiod of time, Torwico Electronics, Inc. (hereinafter “Torwico™) conducted amanufacturing business
from aleased location in Ocean County, New Jersey. 1d. On August 4, 1989, Torwico filed for Chapter
11 relief and listed the New Jersey Department of Environmenta Protection and Energy (hereinafter
“NJDEPE”) as a creditor with adisouted and unliquidated clam. 1d. The bankruptcy court sent notice
to dl creditors, including the NJDEPE, of Torwico’'s Chapter 11 bankruptcy and informed them that the
last day to file aproof of damwas January 2, 1990. Id. Beforethat date, the NJDEPE performed anon-
dteingpection of the property once leased by Torwico and found a hidden illegdl seepage pit containing
hazardous wastes— wastes that were dlegedly migratingintoloca waters. 1d. The NIDEPE immediately

issued a vidlation notice to Torwico with respect to the hazardous materias found at the property.
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Meanwhile, the January 2, 1990 deedline for filing a proof of dam passed without any filing by the
NJDEPE. 1d.

Despite the violation notice from the NJDEPE, Torwico faled to take any action to remedy the
contamingtion at the property. I1d. Consequently, the NJDEPE issued an Administrative Order and
“Notice of Civil Adminigretive Pendty Assessment” to Torwico in connection with the environmental
contaminationof the property. Id. at 147-48.” Torwico and the NJDEPE subsequently filed cross-motions
for summary judgment before the bankruptcy court, with Torwico seeking to avoid its obligations to the
State of New Jersey by contending that the State of New Jersey’ s claims were barred by the absence of
adam filing prior to the expirationof the bar date. 1d. at 148. The bankruptcy court agreed with Torwico
and released the company from its obligations because the NJDEPE falled to timely file a proof of claim.
Id. On apped, the district court reversed the decision of the bankruptcy court. Id.

In the Third Circuit Court of Appedls, Torwico asserted that its obligations to the State of New
Jersey condtituted “dlams’ withinthe meaning of 11 U.S.C. § 101(5) of the Bankruptcy Code, and since
the NJDEPE falled to timely filea proof of daim, it was no longer respongblefor itsobligations. 1d. at 147.
The NJDEPE asserted that what was involved were Torwico's “regulatory obligations,” and not clams
within the bankruptcy context. 1d. In other words, the NJDEPE did not assert a debt or claim arguably
entitled to adminigtrative expense priority; rather, the NJDEPE sought “to remedy ongoing pollution by
forcing Torwico to clean up theste” 1d. at 149. Thus, the state agency sought remedid action pursuant

to its police powers, not amoney clam.

" The Administrative Order issued by the NJDEPE provided in part as follows: “[n]o
obligations imposed [by this Order] . . . are intended to congtitute a debt, damage claim, penalty or
other civil action which should be limited or discharged in a bankruptcy proceeding. All obligations are
imposed pursuant to the police powers of the State of New Jersey, intended to protect the public
hedlth, safety, welfare, and environment.” 8 F.3d at 148.
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Rdying on the United States Supreme Court decision of Ohio v. Kovacs, 469 U.S. 274, 105 S.

Ct. 705, 83 L. Ed. 2d 649 (1985), the Third Circuit Court of Apped's concluded that “[t]he state can

exerciseitsregulatory powers and force compliance with its laws, even if the debtor must expend money

to comply.” Torwico, 8 F.3d at 150 (citationomitted). However, “[w]hat the state cannot do isforcethe
debtor to pay money to the state; at that point, the stateisno longer acting initsrole asregulator, it is acting
asacreditor.” 1d. Becausethe NJDEPE sought an injunction requiring Torwico to remediate the property
in compliance with its environmenta laws (which the Third Circuit Court of Appedals concluded did not
amount to a“repackaging of aforfeited damfor damages’) and not amonetary payment, the Third Circuit
concluded that sucharemedy did not conditutea“dam” as defined by the Bankruptcy Code. 1d. at 151.

This Court strongly disagrees with the Novak Group’ s contentionthat the “holding that the debtor
in Torwico was required to comply withthe NJDEPE Adminigretive Order in that case gpplies with equa
forceto the Debtor and [the] EPA’ s Adminidrative Order inthe ingant case.” (Novak Br., pg. 11). Here,
the EPA has not sought enforcement of its Adminidrative Order againg the Debtor. In contrast, the
NJDEPE in Torwico sought to have the court order remediation of the ongoing pollution on the property
in accordance with the Adminigraive Order. 1d. The NJDEPE did not seek administrative expense
priority under 8 503(b), nor could it have, because it did not cleanup the property and thereafter could not
Seek reimbursement from Torwico.

The Torwico decison might apply with equa force to the present matter only if the EPA, a
governmental agency exercigng its police powers, was seeking to have this Court direct the Debtor to
remediate the Site. The posture of this matter is markedly different from Torwico because here a
conglomerate of private parties without police powers and contractudly obligated to remediate the Site

seek to obtain money from the Debtor rather than the EPA, a governmental agency, requesting an order

-13-



that the Debtor take enforcement action to ameliorate an ongoing hazard. Consequently, the Torwico
decison isingpposite to the facts before the Court and does not support a finding that the Debtor pay its
percentage share of post-petition costs as an adminidrative expenseto private partiesremediating the Site.

Finaly, the Novak Group’ srelianceon Coal Stripping, Inc. v. Clarendon National Insurance Co.

(Inre Cod Stripping. Inc.), 222 B.R. 78 (Bankr. W.D. Pa. 1998) adso fails to support its postion. Prior

to itsfiling for bankruptcy reief, Coal Stripping, Inc. (hereinafter “Coal Stripping”) engaged in strip mining
cod on property it leased in West Virginia. 1d. at 79. In order to obtain amining permit, West Virginia
law required the posting of reclamation bonds. Id. Coa Stripping ceased operations prior to filing for
bankruptcy and failed to reclaim the property in accordance with state law. [d. Consequently, its surety
bondswereforfeited to the State of West Virginia. 1d. Theinsurance companiesargued that becausethe
State of West Virginia would have an adminidrative dam if it reclaimed the property, the surety daim
should have the same priority under 8 509 of the Code as a subrogee to theright of the State of West
Virginia. 1d. at 80.8
The bankruptcy court concluded that if “ reclamationwas performed post-petitionthe costs will be

adminigrative expenses of this Chapter 11 bankruptcy estate” 1d. at 82. In so holding, the court stated
asfollows

Becausethisis a[C]hapter 11 with a debtor-in-possession, to the extent

the state of West Virginia expended money to perform post-petition

clean-up, it would have an adminigrative expense clam. Thisisso, even

though [Cod Stripping] did not operateinthe [C]hapter 11. Its Satus as

adebtor-in-possession carrieswith it certain obligations, including anon-

going duty to restore the land. Therefore, [the insurance companies|, as
suret[ies] subrogated to the dat€'s clam under § 509, will have

8 Section 509 of the Code providesin relevant part: “[A]n entity that is liable with the detor
on, or that has secured, aclaim of a creditor against the debtor, and that pays such claim, is subrogated
to the rights of such creditor to the extent of such payment.” 11 U.S.C. § 509(a)(West 2003).
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adminidraive expense priority to the same extent enjoyed by West
Virginia

[Id. at 82]
Sgnificantly, however, the court specificaly noted that unless the insurance companies “establish the fact
of and codts attendant to post-petition clean-up by West Virginia, their claim will amply be an unsecured
clam for the payment of money.” 1d.

Although the Coal Stripping court impliatly held that a private party could be awarded
adminidraive expense priority as part of an environmenta remediation, this holding was explicitly
predicated upon two factors completely absent in this matter: 1) a state agency actudly performed the
cleanup of hazardous materids on the property; and 2) the party seeking administrative expense priority
for costs expended on the cleanup of the property was a surety of the debtor subrogated to the right of the
government agency’ s adminidrative expense clam under § 509 of the Code. As noted, neither of these
two conditionsis present inthiscase. Firgt, the Novak Group agreed to and has performed the cleanup
of the Site, and not the EPA.  Second, the Novak Group isnot asurety of the Debtor and has no right to
subrogation under § 509 of the Bankruptcy Code. Accordingly, the Novak Group's reliance uponCoa
Stripping is untenable.

The Novak Group has not satisfied its burden of demonstrating that the Debtor’s share of

remediationcostsisentitledto adminidrative expense priority pursuant to § 503(b) of the Bankruptcy Code

under the Conroy, Torwico, or Cod Stripping decisons. Rather, the Novak Group’'s clam isagenerd,

unsecured dam for the payment of money arisng from the pre-petition conduct of the Debtor. Coal
Stripping, 222 B.R. at 82.

B. Whether the Debtor’s Share of the Remediation Costs Incurred Post-Petition
Congtitute Obligations Entitled to Administrative Expense Priority
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Inthe dternative, the Novak Group contends the Debtor’ s share of post-petition cleanup costsis

entitled to adminigirative expense priority for the independent reason that under Avdlino & Bienesv. M.

Frenville Co. (InreM. FrenvilleCo.), 744 F.2d 332 (1984), cert. denied, 469 U.S. 1160, 105 S. Ct. 911,

83 L. Ed. 2d 925(1985), the Debtor’ sshare of dl sumsincurred after the filing date are non-dischargeable
post-petition obligations. More specificaly, the Novak Group asserts that even though the acts which
support its cause of actionfor indemnity and contribution occurred pre-petition, its right to payment from
the Debtor arises pogt-petition and is thus a non-dischargeable post-petition obligation. (Novak Br ., pgs.
15-16).

The specific issuesaddressed by the Frenville decision involved relief fromthe autométic stay and
when a right to payment for an indemnity or contribution clam arises if there is no specific agreement
between the parties. 744 F.2d a 337. The Novak Group argues that this inquiry is anadogous to the
present matter because the Debtor’ s pre-petition acts of environmenta contaminationformthe basis of the
Novak Group's dam for contribution while the right to payment of its dam occurred post-petition.
Frenville, however, did not involve an adminigrative expense clam.

The facts of Frenville are reatively straightforward.  Accountants had performed accounting

sarvices, induding the preparation of financid statements, for M. Frenville Co., Inc. before it and its
principas filed for bankruptcy. 1d. at 333. Severa banksfiled a state court action against the accountants
and, in turn, the accountants sought relief fromthe automatic stay inorder to proceed againg the principds
by joining them in the state court suit aleging indemnification and contribution dams. Id. at 333.

The bankruptcy and didtrict courts held that the automatic stay was applicable to the accountants
lawsuit, concluding that the principas’ liability, if any, resulted from their pre-petition acts. 1d. at 333-34.

On apped, the Third Circuit Court of Appeds reasoned that the applicability of the automatic stay
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depended onwhether the daimarose pre-petitionand focused on the issue of at what point the accountants
had aright to payment for the clam for indemnification or contribution. 1d. a 336. In commencing its
andyds of the Frenville facts, the Third Circuit Court of Appedls stated as follows:

The present case is different from one involving an indemnity or surety
contract. When parties agree in advance that one party will indemnify the
other party in the event of a certain occurrence, there exids a right to
payment, abeit contingent, upon the signing of the agreement. Such a
surety relaionship isthe dassic case of a contingent right to payment under
the Code —theright to payment exigts as of the Sgning of the agreement,
but it is dependent on the occurrence of afuture event.

[1d. at 336-37 (interna citations omitted) (emphasis added).]

Since the accountants had no indemnity agreement with the Frenville principas, the Third Circuit
concluded, "[a|ccordingly, cases holding that adam arises uponthe 9gning of an indemnity agreement are
inapposite," and went onto ascertain when aright to payment for an indemnity or contributiondam arises
in the absence of a specific agreement. 1d. at 337. Here, of course, a specific agreement exists and thus
Frenville is actudly supportive of the Debtor’ s position.

The parties do not dispute the existence of an indemnification and contribution provison in the
RD/RA Agreement, which providesin rdevant part asfollows

Each Member agrees to indemnify, defend and hold harmless any
Member and its representative(s) from and againg any claim, demand,
lidhility, cost, expense, legd fee, pendty, loss or judgment (collectively
“lidhility”) that in any way relates to the good-faith performance of any
duties under this Agreement by any Member or its representative(s) on
behdf of any Committee, subcommittee or the Group . . . . [N]othing in
this Paragraph shdl condtitute a waiver or release of any contribution or

indemnification dlam or potentid daim by any Member that is reserved
within the [Adminigtrative] Order.
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[(Charla Cert., Exhibit “B,” pg. 28).]°
Unlikethe gtuationin Frenville, the Debtor and the other membersof the Novak Group had agreed
to anexplidt indemnification provisioncontained within the RD/RA Agreement. Thus, itisdear aright to
payment, dbat contingent, existed pre-petition upon the execution of the RD/RA Agreement.
Consequently, the Novak Group's reliance on Frenville isfundamentdly flawed. Under the reasoning and
clear halding in Frenville, the Novak Group’s contractua dam for indemnification or contribution is a
genera unsecured pre-petition claim not entitled to priority under 8 503(b) of the Bankruptcy Code.
C. Whether the Debtor’s Failure to Reject the RD/RA Agreement Entitles the
Novak Grouptoan Administrative Claim for the Debtor’s Shar e of Post-Petition
CostsIncurred to Date
As athird independent reason for its position, the Novak Group avers that the Debtor’s portion
of post-petitionremediation costs should be accorded adminigtrative expense priority due to the Debtor’s
falure to regject the RD/RA Agreement. (Novak Br., pg. 18). Asprevioudy articulated, in order for an
expenditureto qudify as an adminidraive expense, the creditor must demondrate that the clam: 1) arises

out of a post-petition transaction between the creditor and the Debtor; and 2) the estate mud receive a

benefit from the transaction. See, eg., In re O'Brien Envtl. Energy. Inc., 181 F.3d 527, 532-33 (3d Cir.

1999); Inre Malnar Bros., 200 B.R. at 559 (citations omitted). The Novak Group submits that both

elements of this test have been satisfied because: 1) “the costs incurred by the Novak Group arose from

a transaction with the Debtor whose post-petition benefits the Debtor elected to receive” and 2) “the

° The indemnification provision contains the usua exception that it does not gpply to any 1)
ligbility arigng from a crimind proceeding where the Member or its representative(s) had reasonable
cause to believe that the conduct in question was lawful; or 2) activity that condtitutes gross negligence,
or willful and wanton misconduct, or intentiona malfeasance,
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Novak Group’ sperformanceunder the[RD/RA Agreement] benefitsthe bankruptcy estate.” (Novak Br .,

pg. 22).

Withrespect to an award of adminidtrative expense priority under 8 503(b) of the Code, itis“an

absolute requirement” that the liability at issue arose post-petition. Interstate Gas Supply, Inc. v. Wheding

Pittsburgh Stedl Corp. (In re Pittsburgh-Canfield Corp.), 283 B.R. 231, 239 (Bankr. N.D. Ohio 2002).

That is, a claimant must demonstrate a post-petition transaction with the debtor. See generdly Inre

Jartran, Inc., 732 F.2d 584, 587-88 (7th Cir. 1984). The proper standard for determining aclam’'s

adminidrative expense priority focuses on whenthe acts giving riseto the ligbilitytook place, not whenthey

accrued. InreNationwise Auto., Inc., 250 B.R. 900, 903 (Bankr. S.D. Ohio 2000)(citation omitted); In

reM Group, Inc., 268 B.R. 896, 901 (Bankr. D. Dd. 2001)(same). Moreover, thefact that apre-petition

obligation may be dependent upon the occurrence of a post-petition event does not make the obligation

an adminigrativedam. Inre Waste Sys. Int'l, Inc., 280 B.R. 824, 828 (Bankr. D. Del. 2002).

“Itis only whenthe debtor-in-possession’ s actions themsalves— that is, considered apart fromany
obligation of the debtor —gveriseto alegd lidhility that the daimant is entitled to the priority of a cost and

expenseof adminigration.” Bachmanv. Commercid Fin. Servs., Inc. (Inre Commercia Fin. Servs, Inc.),

246 F.3d 1291, 1294 (10th Cir. 2001)(quoting Cramer v. Mammoth Mart, Inc. (In re Mammoth Mart,

Inc.), 536 F.2d 950, 955 (1st Cir. 1976)). Further, “[a] debt is not entitled to priority Smply because the
right to payment arises after the debtor in possession has begun managing the estate.” 246 F.3d at 1294
(citation omitted). Rather, to properly serve the underlying policy of adminigrative expense priority,

“inducement of the creditor's performance by the debtor-in-possession is crucid to a dam for

adminigtrative priority inthe context of the furnishing of goods or servicesto the debtor.” Inre Jartran, 732
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F.2d a 587 (emphasisin origina). See dsolnre Commercid Fin. Servs., Inc., 246 F.3d at 1294 (“Itis

crucia that the claimant’ s performance be induced by the debtor in possesson”).

Smply stated, the Novak Group falls to satisfy the first prong of the standard governing
adminigtrative expense priority because it cannot demonstrate a post-petitiontransactionwith the Debtor.
In order for adminigirative expense priority to apply, the ligbility must arise post-petition. Itisnot enough

that the right to payment arose after the debtor in possession assumed control. Seelnre Commercid Hn.

Servs., Inc., 246 F.3d at 1294 (citationomitted). In thisinstance, the Debtor’ sligbility for indemnification

or contribution arose a the time the RD/RA Agreement was executed, amost 9x years before thefiling
for bankruptcy. The fact that the Debtor’ s obligation to indemnify the Novak Group continues to accrue

post-petition does not transform the obligation into an adminigtrative expense. Inre M Group, Inc., 268

B.R. a901; InreWaste Sys. Int'l, Inc., 280 B.R. at 828. TheRD/RA Agreement isclearly apre-petition

event and apre-petition contractua lidbility—thus, agenera unsecured dam. As such, the Novak Group
entities are no different than any other monetary creditor of the Debtor. They are entitled to file a Proof
of Claim and seek incluson under the Debtor’s Plan of Reorganization.

Since the Novak Group cannot satisfy the firgt prong of the § 503(b) anaysis, it is not necessary
to address whether the second prong has been satisfied. Nevertheless, the Court concludes the Novak
Group dso cannot demongrate sufficient benefit to the Debtor’ s estate.

Typicdly, only debtsincurred for the economic preservation of the bankruptcy estate are entitled

to an adminidrative priority. In re Mahoney-Troast Constr. Co., 189 B.R. at 59 (citation omitted).

Further, “[a] creditor’s efforts undertaken solely to further itsown sdf-interest are not compensable” In

reMoalnar Bros., 200 B.R. at 559 (diting Inre BdlmanFarms, Inc., 140 B.R. 986, 994 (Bankr. N.D.S.D.

1991)). As the Debtor aptly notes, the Adminigrative Order holds al the entities jointly and severdly
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respongble for the environmenta contamination at the Site, and the failure of one responsible party to
comply with the Adminigrative Order “shdl not in any way excuse or justify noncompliance by the other
[parties].” (Charla Cert., Exhibit “A,” pg. 2).

Because the Administrative Order makes eachresponsible party fully ligble for complying with its
terms, the Novak Group's continued payment of remediation costs advances its own sdlf-interests, not
samply the interest of the Debtor’ s estate. In order to avoid the assessment of civil pendties by the EPA,
the remaining members of the Novak Group have no choice —they must continue the remediation efforts
irrepective of whether the Debtor participates. When examined from this perspective, the Novak Group's
payment is not an actua benefit to the estate directly furthering the Debtor’ s reorganization efforts. See

In re Mid-American Wagte Sys., Inc., 228 B.R. 816, 821 (Bankr. D. Dd. 1999)(holding that a claimed

expense mugt directly and substantialy benefit the bankruptcy estate). As such, the Novak Group has not
demongtrated a benefit to the Debtor’ s bankruptcy estate sufficient to satify the second prong of the §
503(b) andyss.

In itsreply papers, the Novak Group attempts to support its clam for an administrative expense
priority by asserting for the first time an additional argument; namely, it possesses a clam againg the
Debtor, not only under the RD/RA Agreement, but also pursuant to the Comprehensive Environmental
Response, Compensation, and Liability Act (“CERCLA"), 42 U.S.C. 88 9601 to 9675 (1995). This
position was not argued in the origind moving papersand is not set forth in a proof of clam or adversary
proceeding in this Court.

Section9613(f)(1) of CERCLA providesthat “[a]ny person may seek contributionfromany other

person who isliable or potentidly liable under section 9607(a) of this title, during or fallowing any avil

action under section 9606 of this title or under section 9607(a) of thistitle” 42 U.S.C. § 9613(f)(1)
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(1995)(emphasis added). In turn, 8 9607(a) of CERCLA provides that certain enumerated potentialy
responsible parties shal be liable for any other necessary costs of response incurred by any other person
consstent with the nationa contingency plan. 42 U.S.C. 8 9607(a)(1)-(4)(B) (1995). Thus, CERCLA
specificaly provides for a privateright of actionto inditute dvil actions to recover the costs involved in the

cleanup of hazardous wastes fromthose responsible for ther creation. Dedham Water Co. v. Cumberland

Farms Dairy, Inc., 889 F.2d 1146, 1150 (1st Cir. 1989); 3550 Stevens Creek Assocs. V. Barclays Bank

of Cd., 915 F.2d 1355, 1357 (9th Cir. 1989), cert. denied, 500U.S. 917, 111 S. Ct. 2014, 114 L. Ed.
2d 101 (1991).

Moreover, an entity that is responsble for the remediation of a hazardous waste site under
CERCLA may assert a dam for contribution againgt other respongble parties under 8 9613(f). New

Cadtle County v. Hdliburton NUS Corp., 111 F.3d 1116, 1122 (3d Cir. 1997). Seeadso SC Holdings,

Inc. v. AAA Redty Co., 935 F. Supp. 1354, 1362 (D.N.J. 1996)(holding that parties liable for at |east

aportion of the costs of remediating a hazardous Steare limited to the contribution scheme under section
9613(f) of CERCLA).

Inits reply papers, the Novak Group does not argue that a potential CERCLA contribution clam
should be accorded adminidrative expense priority under 8 503(b) of the Bankruptcy Code. Instead, the
Novak Group conclusvely gates. “[w]hether or not the RD/RA Agreement ever existed, the Members of
the Novak Group would have acontribution or indemnity clam under [CERCLA] againgt the Debtor for
the response costs paid.” (Novak Br., pg. 15) (emphasis added). However, the issue of whether the
Novak Group has a clam againg the Debtor under 8 9613(f) of CERCLA is not properly before the

Court.
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Contrary to the explicit language of 8§ 9613(f), the Novak Group has not filed an adversary
complaint agang the Debtor seeking statutory contribution under CERCLA, which is a fundamentd
prerequidteto any such contributiondam. Merdly stating a party would have a contribution or indemnity
damisnot sufficdent. Consequently, any aleged contribution claim the Novak Group may possess against
the Debtor to recover a portion of the post-petition cleanup cogtsis entirely contingent upon the Novak
Group fird filing a complaint, and then, more importantly, ajudicia determination that the Novak Group
can successfully establish a private cause of action againg the Debtor under 8 9613. This Court cannot
summaily conclude, as the Novak Group implies, that the Debtor is ligble to the Novak Group for
contribution under CERCLA. This issue, an obvious afterthought by the Novak Group, is not properly
before the Court at thistime.

D. Whether the Claim Asserted by the Novak Group Can be Disallowed by the
Debtor under §502(e)(1)(B) of the Bankruptcy Code

In opposition to the motion filed by the Novak Group, the Debtor submits that § 502(€)(1)(B)
“requires the Court to disallow any contingent daims for contribution or reimbursement,” which would
apply to the Novak Group's “claimsfor future costs.” (Debtor’sBr., pg. 17). Section 502(e)(1)(B) of
the Code providesin relevant part:

[T]he court shdl disdlow any claim for rembursement or contribution of
an entity that is liable with the debtor on or has secured the dam of a
creditor, to the extent that such claim for rembursement or contributionis
contingent as of the time of dlowance or disdlowance of such claim for
reimbursement or contribution.

[11 U.S.C. 8 502(e)(1)(B) (West 2003).]

This provison has generaly been congtrued as requiring three dements: 1) the dlaim must be one

for rembursement or contribution; 2) the entity asserting the dam mus be ligble with the debtor on the
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clam of acreditor; and 3) the clam must be contingent at the time of its dlowance or disdlowance. Al

Tech Specidty Sted Corp. v. Allegheny Int'l, Inc. (In re Allegheny Int'l, Inc.), 126 B.R. 919, 921 (W.D.

Pa.), af’ dwithout opinion, 950 F.2d 721 (3d Cir. 1991). In Allegheny, the district court concluded that

neither the language of § 502(e)(1) nor itslegiddive history evidence congressond intent to excludedirect
contingent dams. |d. at 922. Here, the funds have beenexpended and thus the dam to that extent isnot
contingent. In addition, since the Novak Group seeks to recover sums personally expended and to be
expended by the Novak Group, as opposed to sums owed to athird party such as agovernmentd entity
which has pad for the clean-up, the Debtor’s liability is direct and not subject to disallowance under
8§ 502(E)(1)(B), as a contingent liability.

E. The Novak Group’sRequest to have the Court Compd the Debtor to Assume or
Reject the RD/RA Agreement

In addition to the application for adminidrative priority trestment of its claims againgt the Debtor,
the Novak Group also seeks to compel the Debtor to either assume or rgect the RD/RA Agreement by
adate to be set by the Court. The Novak Group contends that the RD/RA Agreement is an executory
contract under 11 U.S.C. 8 365. See11U.S.C. 8§ 365 (West 2004). The Debtor does not dispute this
characterization of the RD/RA Agreement.

Section 365 of the Bankruptcy Code gives a debtor the right to assume or reject an executory

contract. Inre Dunes Casno Hotel, 63 B.R. 939, 949 (D.N.J. 1986);11 U.S.C. § 365 (West 2004).

Normally, a debtor may assume or reject an executory contract at any time before the confirmation of a
planof reorganization. 1d.; 11 U.S.C. § 365(d)(2)(West 2004). Upon therequest of aparty to acontract
withadebtor, acourt may order the debtor to assume or reject the contract “within a specified period of

time” Id.; 11 U.S.C. 8§ 365(d)(2)(West 2004). What condtitutes a reasonable time is left to the
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bankruptcy court’ sdiscretioninlight of the circumstances of the particular case. 1d. (ating Theatre Holding

Corp. v. Mauro, 681 F.2d 102, 105 (2d Cir. 1982)).

In determining what condtitutes a reasonable time within which a debtor should assume or reject
acontract, the court considers anumber of factors, induding: 1) the nature of the interests at stake; 2) the
ba ance of the hurt to the litigants; 3) the good to be achieved; 4) the safeguards afforded those litigants;
and 5) whether the action to be taken is so inderogationof Congress' scheme that the court may be said

tobearbitrary. Inre DunesCasno Hotel, 63 B.R. at 949 (citations omitted). Most importantly, however,

“the court should interpret reasonable time consstent with the broad purpose of Chapter 11, which is‘to

permit [the] successful rehabilitation of debtors.”” 1d. (quoting NLRB v. Bildisco & Bildisco, 465 U.S.

513,104 S. Ct. 1188, 79 L. Ed. 2d 482 (1984)).

The Novak Group asserts that a prompt deadline for assumption or reection is appropriate
because the EPA has determined that “immediate cleanup action is necessary” and because the Novak
Group “needs to know whether the Debtor will honor its obligations under the [RD/RA] Agreement.”
(Novak Br., pgs. 26-27). The Debtor contends that afixed period of time for rgection or assumption is
particularly unreasonablein light of the complexities of this case and notes that it isamulti-million dollar
corporation with complex finances, faced with literally thousands of tort claims semming from its dleged
lidbility at one hundred and forty-two environmentd stes. (Debtor’sBr., pg. 24). In addition, the Debtor
points out that irrespective of a decison to assume or rgject the RD/RA Agreement, compliance with the
Adminigrative Order and the ongoing remediation efforts at the Site will continue because the remaining
members of the Novak Group are fully responsible and jointly ligble for the contamination and clean-up.
Thus, no harm or delay occurs with respect to the clean-up effort if the Debtor is not required to assume

or rgect the RD/RA Agreement a thistime.
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On baance, a congderation of the relevant factors requires that this Debtor be given time to
formulate its Plan of Reorganization. The Court iswell aware of the complexities of this asbestos related
Chapter 11 proceeding. No possible benefit is accorded this etate if it is required to make a business
judgment on issues not in proportion to the complexities of the total case before formulating its Plan of
Reorganization. Thus, the Court will not impose a specified date by which the Debtor must assume or
reject the RD/RA Agreement. As the Debtor aptly sates, the only true concern here is the payment of
money (which is relaively little in the context of this proceeding or the net worth of the parties involved)
toward remediation of the Site which is more than adequatdly funded by the Novak Group. Whether the
Debtor rgectsor assumesthe RD/RA Agreement by a pecific date will not impede the actud cleanup of
the hazardous contamination. No harm can result by the Debtor not deciding thisissue until theformulation
of areorganization plan. Equaly important, due to the nature, complexity, and sheer number of potentiad
tort or environmental ligbilities faced by the Debtor, requiring the Debtor to assume or reject the RD/RA
Agreement will not promote or advance a successful rehabilitation until other elements of a Plan are
negotiated. To the extent the Debtor is inthe process of fashioning agloba resolutionof itsenvironmenta
lidhilities with the appropriate governmenta agencies, it should be provided adequate time to do so.
Therefore, the Novak Group’ srequest for the Court to fix a specific date by which the Debtor must either
assume or regject the RD/RA Agreement is denied.

IIl.  Concluson

For the reasons expressed, the Court denies the Novak Group’s motion to have its request for
indemnification or contribution classfied as an administrative expense clam under 8 503(b)(1) of the
Bankruptcy Code. Further, the Court denies the Debtor’s motion to disalow the Novak Group's clam

under 8 502(e)(1)(B) of the Code. Findly, the Novak Group’s motion for the Court to fix a oecified
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deadline for the Debtor to elther assume or rgject the RD/RA Agreement pursuant to 8 365 of the Code
is denied.

A copy of the Order entered by the Court is attached.

/s Donald H. Steckroth
DONALD H. STECKROTH
UNITED STATES BANKRUPTCY JUDGE

Dated: April 7, 2004
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